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QUESTIONS PRESENTED 


(1) Whether the District Court committed 
prejudicial and reversible error when it allowed, for 
mpeachment purposes, a full oral confession, which 
was assertedly made to the police at the District of 
Columbia Jail after the preliminary hearing but prior 
to indictment when appellant was without assistance of 
counsel, to go to the jury to rebut specific and limited 


exculpatory statements made by appellant during the 


course of his testimony. 


(2) Whether the District Court committed 
prejudicial and reversible error affecting substantial 
rights of the appellant by failing to caution or 
instruct the jury, either at the time of its admission 
or at the close of the trial, that the oral confession, 
used for impeachment purposes, could be considered only 
as bearing upon appellant's credibility as a witness and 
not as substantive evidence of his guilt, even though no 
request was made by appellant for such an admonition or 


instruction. 


QUESTIONS PRESENTED . . 


URISDICTIONAL STATEMENT 


ATEMENT OF THE CASE . 


I. APPELLANT'S FULL ORAL CONFESSION 


CONCLUSION, 
APPENDIX A: 


WAS INADMISSIBLE IN EVIDENCE FOR 
IMPEACHMENT PURPOSES BECAUSE IT 
WAS OBTAINSD IN A MANNER WHICH 
WAS INCONSISTENT WITH HIS RIGHT 
TO HAVS ASSISTANCE OF COUNSEL . . 


A. Appellant Was Entitled To The 
Assistance Of Counsel At The 
Time Tne Confession Was Made . 


The Oral Confession Was Un- 
available To The Government 
For Its Case-In-Chier. ... - 


The Full Confession Was In- 

admissible To Impeach Specific 
And Limited Exculpatory State- 
ments Made By Appellant... . 


FAILURE OF THE DISTRICT COURT, 
EVEN THOUGH NOT REQUESTED, TO 
CAUTION OR INSTRUCT THE JURY, 
EITHER AT THS TIME OF THE ADMIS- 
SION OF THE ORAL CONFESSION OR AT 
THE CLOSE OF THE TRIAL, AS TO iTS 
LIMITED EFFECT CONSTITUTED PLAIN 
ERROR AFFECTING SUBSTANTIAL RIGHTS 
OF APPELLANT: i «© sa @ = # a9 4 


CONSTITUTIONAL PROVISION, STATUTES 
AND RULE INVOLVED... « eie © 
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5928 and 5932 Ninth Street, testified, among other things, 
that, while appellant was not known to him, appellant 
"seems to be the one” whom he saw between 11:00 and 11:30 
A.M. on October 30, 1963 transferring tires from the trunk 
of a green Chrysler, which was parked on a lot in the 
courtyard behind the buildings, to another as the make 
of which Francis did not know. Francis also testified 
about a "snap" conversation he allegedly had with appel- 
lant at that time, his notification to the poltee, and a 
signed statement which he gave to the police, (I Tr. 
22-32) 

Next, Detective Edward Guggenheim, of the Auto 
Squad, Metropolitan Police Department, testified about 
his investigation into the theft of a 1963 Chrysler, which 
included a meeting with Francis and the recovery of the 
automobile on October 31, 1963. (I Tr. 32-35) 

To support Count Two, the government initially 
introduced a stipulation between counsel as te the testi- 
mony of Renee Miller had she been called as a witness and 


then offered evidence through Thomas B. Ehlers relating 


to the ownership, custody and disappearance of a 1962 


3. The statement made and signed by Francis, which was 
produced upon motion of appellant's trial counsel, 
was marked as Government Exhibit No. 1 for identifi- 
cation. (I Tr. 29) 
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light blue Chevrolet Impala from the service lot at Hicks 
Chevrolet, located in the 5900 block of Georgia Avenue, 
N.W., sometime prior to 12:15 P.M. on October 30, 1963. 
Fhiers further testified about property found missing 
from the car after recovery and about the breakage of 
the sun visor support. Although neither he nor Renee Mil- 
ler gave permission to appellant to drive that automobile, 
there was no testimony that they saw appellant take it. 
(I Tr. 36-40) 

In addition, there was testimony by Warren B. 
Brown, an officer of the Metropolitan Police Department, 
that, while riding in a patrol wagon with his partner, 
he observed appellant at Cushing Place and K Street, S.E. 
on October 30, 1963 at approximately 12:30 P.M. trans- 
ferring a tire, tube and wheel back and forth between the 
trunk of a 1963 Ford, which was parked on a vacant lot 
adjacent to the street in the unit block of K Street, and 


pening the front seat inside a blue Chevrolet, which was 


parked on Cushing Place. (I Tr. 52799) He also gave 


testimony about the identification and the interroga- 


tion of appellant. The witness further testified that, 


4. An envelope containing appellant's Social Security card, 
draft card and business cardwas marked as Government's 
Exhibit No. 3 for identification (I Tr. 57) and later 
received in evidence. (I Tr. 73) 
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after appellant was told to follow the officers back to 
Haley's Ford in the Chevrolet so that they could check 
outs his story, he got into the Chevrolet, proceeded north 
on Cushing Place, but never showed up at Haley's. (I Tr. 
56-60) 

The final witness in the Government's case-in- 
chief? was Detective Thomas J. Horrigan of the Auto Squad, 
Metropolitan Police Department, who testified with respect 


+o the circumstances of appellant's arrest on the evening 


of October 30, 1963 and to the continuity of possession 


6 
of appellant's identification cards. (I Tr. 70-73) 


On defense, appellant's first two witnesses 
were Larry Black and Charles Taitum, both of whom were 
incarcerated in the District of Colunbia Jail at the time. 
In substance, their testimony disclosed that aman by the 
name of Frank Harris, and not appellant, was responsible 
for the theft of the two automobiles involved in Counts 


en 


5. Officer Brown was also called by appellant on surreput—- 
tal and testified further concerning his encounter with 
appellant. (II Tr. 172-174) 


At this point the Government rested. Appellant's oral 
motion for judgment of acquittal was denied as to Counts 
land 2. (iI Tr. 74-77) Since a judgnent of acquittal 

was entered on Counts 3 and 4, evidence offered by the 
Government +o support these counts has not been summarized. 
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on which appellant was convicted. (Black, 


and on his own behalf, appellant 


aking a Chevrolet or a Chrysler on October 30, 


oO 
. (I Tr. 107-108) He acknowledged his encounter 


ice officers that Gay, while taking a short- 
lley on the way to a bus stop after having 
» Willis White, in southwest Washington. 
According to appellant, a 1962 Chevro- 
were parked side by side in tne alley 


his path. He further testified that the 


Grove up behind the Chevrolet immediately 
on the bumper of 
to the ground as a result of 
as he was walking between the two cars. 


Appellant conceded that he was questioned 


aitum testified that Frank Har- 
a the camera involved in 
Scere of which appellant 
yu ea earlier. These witnesses further 
they had not seen apvellant until the 
(I Tr. 92 and 106) Both Black and 
recallec to the stand on surrebuttal. 
fied about the removal of tires from a Ford 
ivysler by Frank Harris. (II Tr. 179-180) 
um Save testimony as to how he happened to be called 
witness. (II Tr. 175-178) 


PHY Wacky Or HH 
YUH DHHHNAMOMD 


also denied taking a Ford or a camera on the 


oe ae 


by the officers about the automobiles and that he com- 
plied with their request for identification. (tote. 
109-110) He then explained that he ran await in panic 
after the officers requested him to follow them to Haley's 
Fora in the Chevrolet because he thought he was being 
ross-examined for a crime. (I Tr. 110-111) 
Shortly after cross-examination of appellant 
commenced, the government requestec permission to ques- 
appellant about "admissions" he made following his 
oreliminary hearing on October 31, 1963. (i Tr. 114) 
Thereupon, the District Court, out of the presence of 
the jury, permitted the govexnment to interrogate appel- 
and Detective Horrigan about statements which the 
appellant allegedly made to Detective Horrigan and Captain 
John G. Williams of the Auto Squad at the District or 
Columbia Jail on the morning of November 18, 1963. (I Tr. 
14-119) At the conclusion of the interrogation, the 
rict Court, over objections of appellant, ruled the 
allezecé statements, which amount to a full oral confres- 


sion, were admissible in evidence. (I Tr. 120-121) 


9. At tne close of his direct testimony, appellant re- 
cited the circumstances under which he learned that 
Bleck and Taitum had information concerning the or- 
fenses with which he was charged. (I Tr, 111-113) 
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they went to the jail that morning and interviewed ap- 
pellant. Their testimony further disclosed that, during 
the course of the interview, appellant inquired as to 
his chances of pleading guilty to a misdemeanor rather 
than felonies for the thefts of the automobiles alleged 
in the indictment; he admitted, in response to question- 
ing, to taking the Chrysler, Chevrolet and Ford, as well 
as the camera; and he stated that, if he could get out 
on pond, he could get the camera back. 

On cross-examination, however, Detective Hor- 
rigan conceded that appellant did not have counsel present 
when ne made these statements and that appellant was not 
advised that anything that he said might be used against 
nim. (I Tr. 143) Furthermore, the testimony of Captain 
Williams on cross-examination (II Tr. 169-170) and the 


records of the United States Commissioner reveal that at 


the time of the interview on November 18, 1963, appellant 
12 


had been charged formally with only one offense. 
In the interval between the rebuttal testimony 
of Detective Horrigan and that of Captain Williams, ap- 


pellant moved for a mistrial on Counts One and Two for 


. See the complairgt filed with the United States Con- 
missioner by Detective Horrigan on October 31, 1963 
and the Record of Proceedings before the United 
States Commissioner on October 31, 1963, Docket 11, 
Case No. 49. 


eae i 


the reason that the District Court erroneously allowed 
testimony concerning the alleged oral confession to be 
presented to the jury.: In support of this motion, ap- 
pellant maintained that since he was neither represented 
by counsel nor had the advice of counsel from the time 
of his arrest until the time of the police interrogation 
and had not waived his right to counsel during the said 
interrogation, the alleged confession was obtained in 


_ Violation of his rights under the Fifth and Sixth Amend- 


ments and beipisbabie could not be used by the government 


even to impeach his testimony in defense of the charges. 
After argument by counsel, the District Court denied the 
motion and ruled that the rebuttal testimony of the 
police officers was admissible. (II Tr. 150-156) 

The District Court did not caution or instruct 
the jury, either at the time of its admission or at the 
close of the trial, that the rebuttal testimony of the 
two police officers concerning the oral confession, which 
was used for impeachment purposes, could be considered 
only as bearing on appellant's credibility as a witness 
“and not as substantive evidence of his guilt, even though 


13. See appellant's Motion for Mistrial on the Remaining 
Counts of the Indictment, filed May 4, 1964. 


apa eee 


no request was made by appellant for such an admonition 
or instruction. Instead, the District Court gave an 
4nstruction on the alleged confession which indicated 
to the jury that 4t could be considered as substantive 
evidence of appellant's guilt. (II Tr. 208) 2 


STATEMENT OF POINTS 


The District Court erred: 
(1) In admitting into evidence for impeach- 
ment purposes a full oral confession elicited from ap- 


pellant by the police at a time after preliminary hear- 


ing but prior to indictment when he was without the 


assistance of counsel. 

With respect to Point 1, appellant desires 
that the Court read the following pages of the reporter's 
transcript: I Tr. 5,°107-121, 124-128, 131-135, 143; 

II Tr. 150-156, 165-171. 

(2) In failing to caution or instruct the 
jury, either at the time of the admission or at the 
close of the trial, that the oral confession could be 


ET 


14. At the close of the instructions, the District Court, 
among other things, assumed for the record that 
counsel, especially defense counsel, renewed for the 
record all motions adversely decided and any objections 
theretofore voiced to any request made by opposing 
counsel and granted by the Court. (II Tr. 212) 


ic ae 


considered only as bearing upon appellant's credibility 
as a witness and not as substantive evidence of his 
guilt, even though no request was made by appellant for 
such an admonition or instruction. 


With respect to Point 2, appellant desires 


that the Court read the following additional pages of 


the reporter's transcript: II Tr. 184-186 and 200-214. 


SUMMARY OF ARGUMENT 
By 

Over objection, the District Court erroneously 
allowed, for the purposes of impeachment, a full oral 
confession, which was assertedly made to two police of- 
ficers at the District of Columbia Jail, to go to the 
jury vo rebut specific and limited exculpatory statements 
made by ‘appellant during the course of his testimony. 
The alleged confession was elicited between the preliminary 
hearing and the return of the indictment, during the 
course of an interview requested by appellant but in 
response to police interrogation. At the time, appel- 
lant, an indigent who was entitled to assistance of 
counsel, had not previously received advice of counsel. 
Moreover, it is undisputed that he did not have counsel 


present when the incriminating statements were made; nor 


= 14. 


anything he said might be used 
the circumstances, the alleged con- 
n was obtained in violation of sppaitaneis Sixth 
Bnendment right to counsel and was clearly within tne 
exclusionary rule enunciated in the authoritative Geci- 


Pas 


£ the Supreme Court and of this Court. As a 


ce, it was unavailable to the government for 


case-in-cnielr. 


Furthermore, appellant's testimony on direct 


nation was specific and limited and the confession 
rated by the police officers was per se inculpatory. 
‘aus, the alleged confession Gid not fall within the two 
ized exceptions to the general rule that unlawfully 
ed evidence which is unavailable to the prosecution 
to prove its,case-in-chief is inadmissible for all pur- 
voses. Accordingly, the full oral confession should not 
received in evidence for any purpose. 
TL 
The District Court failed to admonish or in- 
the jury, either at the time of tne admission or 
the course of the trial, as to the li 
oral confession used for impeachment | 
Instead, that court gave a orief instruction on the al- 


confession which indicated to the jury that 1% 


be considered as substantive evidence of appellant's 


= 215 


Even though no request was made py appellant, 
District Court's Failure to so admonish or instruct 
with respect to the confession, the admission 
was in and of itself prejudicial, unquestionably 
affected the substantial rights of appellant within the 


meaning of the plain error rule. 


ARGUMENT 


TAINED 


"a ote 


Appellant Was Entitled To The Assistance Of Counsel 


nt The Time, The Confession Was Made. 


The Sixth Amendment, in pertinent part, provides: 
In all criminal prosecutions, the 

accused shall enjoy the rignt ... to 

have the Assistance of Counsel for his 

defense. 
This right is of "such a character that it cannot be denied 
without violating those 'fundamental principles of liberty 
and justice which lie at the base of all our civil and 


olitical institutions'". Powell v. Alabama, 287 U.S. 45, 


67 (1932) “The purpose of the constitutional guaranty of 


vight to Counsel is to protect an accused from conviction 


= 16 Ss 


from his own ignorance of his legal and consti- 
. . ." Johnson v. Zerbst, 304 U.S. 458, 
the right is to be real ratner than il- 
lusory, the "guiding hand of counsel" is essential to 
Ps i si oe a 44 3 ne “ 
che accused “at every step in the proceedings against 
Powell v. Alabame, supra, at 69. It has not been 
confined merely "to representation during the trial on 


, Moore v. Michigan, 355 U.S. 155, 160 (1957), 


has been extended to earlier stages when legal advice 


most essential to the accused. 
Accordingly, the accused is entitled to legal 
* arraignment. Hamilton v. Alabama, 368 U.S. 
Rives, 75 U.S. App. D.C. 242, 250, 
641 (1942). The right to counsel also at- 


at a preliminary hearing where prejudice may 


> 


White v. Maryland, 373 U.S. 59 (1963); Wood v. 


15 
United States, 75 U.S. App. D.C. 274, 128 F.2d 265 (1942). 


Recently, the Supreme Court held in Escobedo v. Illinois, 

378 U.S. 478, 492 (1964) that "When the process shifts 

from investigatory to accusatory", the accused is en- 

cvitled to consult with counsel during police interrogation. 
In this jurisdiction, where the specific guaranty 

or the Sixth Amendment directly applies, congress has 


15. Cf. Council v. Clemmer, 85 U.S. 3 PBe D.C. Pe 177 F.2d 
22 (1949), cert. denied, 338 U.S. 880 hs 9). 


alc ge 


to assistance of counsel for 


persons without means of their own to make the guaranty 


effective. Section 2202 of Title 2 of the District of 
. Columbia Code (1961 ed.) the Legal Aid 
Agency "shall make attorneys available to represent in- 
Gigents in criminal proceedings in the United Staves 
District Court for the District of Columbia and in pre- 
iminary nearings in felony cases, and, ..- .- in pro- 
. the United States Commissioner." 
section further requires that "Each such court and 
al will make every reasonable effort to provide 


counsel as early in the proceedings as 


n this case, appellant, who was twenty years 


16/ 


ané an indigent, was arrested late in 
ening of October 30, 1963. (I Tr. 71-72) On the 
morning of October 31st, he was brought before the 


United States Commissioner and charged with the commis- 
LT/ 
a felony. Among other things, appellant was 


Te 


liant was 21 years old at the time of trial (I Tr. 
, having reached that age on December 16, 1963. 


See the complaint filed with the United States Com- 
missioner by Detective Horrigan on October 31, 1963. 
This is the same offense alleged in Count Two of the 
indictment. 
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B. Tne Oral Confession Was Unavailable To The Government 
For Its Case-In-Chief. 
Confessions and other incriminating statements 
_ elicited at various stages after arrest and prior to 
trial when the accused is without the assistance of 
counsel: are unavailable to the prosecution for its case- 
in-chief. Escobedo v. Illinois, 378 U.S. 478 (1964); 
Massiah v. United States, 377 U.S. 201 (1964); Johnson 
v. United States, No. 18,243, decided October 15, 1964 
(D.C. Cir.); Queen v. United States, ___ U.S. App. D.C. 
__, 335 F.2d 297 (1964); and Ricks v. United States, 


118 U.S. App. D.C. __, 334 F.2d 964 (1964). 


In Escobedo, the incriminating statement held 
inadmissible was secured during police interrogation 


after arrest and prior to indictment, when the investi- 


gation was "no longer a general inquiry into an unsolved 
23/ 
crime" but had "begun to focus" on the accused. In 
Massiah, the incriminating statements were surreptitiously 
obtained by a federal aoe after indictment while the 
24 
accused was free on bail. The confessions and incrim- 
25/ | 26/ 

inating statements excluded in Johnson, Queen, and 


23. 378 U.S. at 490-491. 
24. 377 U.S. 201-203. 
25. Slip opinion, p. 2. 
26. 335 F.2d at 298. 


SNOOP ts 


27/ 


were elicited in the course of police interroga- 


tions during continuances of preliminary hearings granted 
for the purpose of enabling counsel to be obtained. 


Here the alleged confession was produced as a 
result of police interrogation during the course of an 
interview with appellant at the District of Columbia Jail. 
This interview, which was requested by appellant, occurred 
on November 18, meena eee the time of the preliminary 
hearing on October 31, 1963 and the return of the indict- 
ment on December 2, 1963. Appellant had not previously 
received advice of counsel. Concededly, he did not have 
counsel présent when he made the incriminating statements 
ang was not advised that anything he said might be used 
against him. (I Tr. 143) Moreover, appellant had been 

formally with only one offense at that time. 

ee Clearly, under these circumstances, 
the alleged confession, the admissibility of which the 
government was evidently eeeee was within the ex- 


clusionary rule enunciated in the decisions cited above 


27. 334 F.2d at 967. 
28. I Tr. 131-134; II Tr. 165-168. 


29. See also the complaint filed with the United States 
Commissioner by Detective Horrigan on October 31, 1963 
and the Record of Proceedings before the United States 
Commissioner on October 31, 1963, Docket 11, Case No. 49. 


~ the outset of the trial, counsel for the government 
announced he would not use it in his case-in-chief. (I Tr. 5) 
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and was inadmissible as Part of the government's case- 
in-chie?, 
Furthermore, the mere fact that appellant re- 
ed the interview with the police officers does not 
ne othermiise inadmissible confession admissible. 
In Ricks, the statements made by the appellant there 
after nis initial appearance before she United States 
ommissioner were held to be inadmissible, even though 


5 


they were voluntarily made after Ricks had consented ee) 


s¢@ the police officers in the cellblock and th hen re- 
peaved later that afternoon when he was eelaedee to the 


. 


police at his request to assist then in the solution Can 

certain unsolved crimes and to apologize to the victins. 

Likewise, in Queen, the appellant in that case, while 
reappear before the United States Commissioner, 


.Ssented to secret interrogation by police officers 


which produced the incriminating statements later held 
32/ 
to be excludable. 


Cx The Full Contess sion Was Inadmissible To impeach Specific 
Limit atory Statements Made By Avvellans. 


The oral confession, which was unavailable to the 


government for its case-in-chief, was likewise inadmissible 


ed States, 118 U.S. App. D.C. |, 334 
3 (1954) (Bastian, J. dissenting). 


United States, U.S. App. D.C. 335 


298 (1964). 
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make any "sweeping claim" on direct examination uncon- 
nected with the crimes charged. He merely "denied com- 
plicity" in those crimes (I Tr. 107-108) and gave his 
own account of the events relative to two counts in the 
indictment. (I Tr. 108-111) Consequently, the excep- 
tion approved in Walder does not apply. 
Nor was the disputed confession allowable 

under the exception recognized by this Court in Tate. 


Here, the conclusory narration by the beet officers 
3 


of appellant's responses to interrogation, which appel- 
3 


lant's trial counsel attempted to verify, was per se 


ineculpatory. Since it contained mostly admissions of 


34. For instance, the following questions and answers 
were given during Detective Horrigan's direct 
testimony on rebuttal: 


Q. Now, taking each automobile individ- 
ually, will you tell the Court and jury 
what if anything the defendant said con- 
cerning that? 


A. Well, we asked the defendant about 
the Chevrolet from Hicks Motor Company 
and he stated that he had taken if from 
the Hicks Motor Company. 

We asked the defendant about the 
Ford from Haley's belonging to Mr. Bell, 
and he also admitted that. 


Q. What did he say? That is just a 
conclusion. What did he say? 


A. He stated that he was on the scene 
and taking a tire out of the car when 
the police officers approached. (I Tr. 
134) See also II Tr. 167-168. 


35. I Tr. 135-144; II Tr. 168-171. 
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criminal acts, it constituted a confession of the very 
charges for which appellant was on trial. Thus, the 
testimony of the officers "directly challenged the in- 
nocence, not merely the credibility" : of appellant. 
Moreover, no effort was made by the District Court, in 
accordance with recommended procedure, to coupare ap- 


pellant's testimony with that of the two policemen and 


to receive in evidence only those portions of the police- 


men's testimony which did not'"go to the admission of 
acts which constitute necessary elements of the crime 
itself, but which at the same time constitute true im- 
peachment of sworn testimony..." Instead, the 
District Court erroneously allowed, for impeachment 
purposes, the entire oral confession to go to the jury. 
In light of the foregoing authorities, the 
oral confession was elicited from appellant at a time 
when he was deprived of the assistance of counsel. As 


a consequence, it was unavailable to the government for 


36. Johnson v. United States, No. 18,243, decided 
October 15, 1964 (D.C. Cir.), slip opinion, p. 5. 


37. Tate v. United States, 109 U.S. App. D.C. 13, 15 
n. 3 (1960) and Lockley v. United States, 106 U.S. 
App. D. C. 163, Te8-169, 270 F.ed 915, 920-921 
@urger, J. dissenting). 
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4ts case-in-chief. Furthermore, the oral confession 
was inadmissible in its entirety to impeach specific 
and limited exculpatory statements made by appellant. 
Unquestionably, the confession as admitted into evi- 
dence was prejudicial to appellant's defense. Jones. 
v. United States, 113 U.S. App. D.C. 256, 258, 307 
F.2d 397, 399 (1962). For these reasons, we submit 
that the District Court was in error when it pe itted 


the government to introduce the confession through the 


testimony of two police officers on rebuttal. 


Le. 


FAILURE OF THE DISTRICT COURT, EVEN 
THOUGH NOT REQU=STED, TO CAUTION OR 


INSTRUCT THS JURY, EITHER AT THs 
TiMs OF THs ADMISSION OF TH= ORAL 


CONFESSION OR AT THE CLOSE OF THE 
TRIAL, AS TO Lrs LIMITED EFFECT 


TRIAL, AS A -SRnOR AFFECTE! 
CONSTITUTED PLAIN ERROR AFFECTING 
SUBSTANTIAL RIGHTS OF APPELLANT. 


The District Court failed to admonish or in- 
struct the jury, either at the time of its admission or 
at the close of the trial, that the oral confession, used 
for impeachment purposes, aid not constitute substantive 
evidence of appellant's guilt and could only be considered 
as bearing upon his credibility as a witness. Instead, 


the District Court gave a prief instruction on the alleged 
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confession which indicated to the jury that it could be 
considered as substantive evidence of appellant's guilt. 
(II Tr. 208) While no request was made by appellant for 
such an admonition or instruction, the failure of the 
District Court to advise the jury of the limited effect 
of the confession, under the circumstances of this case, 
constituted plain error seriously affecting the substan- 
tial rights of the appellant. 

Clearly, the challenged confession, the admis- 
sibility of which even the government deuuibed: was in- 
admissible in its entirety for any purpose. Neverthe- 
less, it was introduced and admitted on rebuttal at the 
instance of the government for the purpose of impeaching 
appellant's testimony. Since it was received on that 
basis, the District Court, at the very least, should 
have admonished or instructed the jury at some point as 
to its limited effect. Failure to do so aggravated the 
prejudice resulting from the erroneous admission of the 
full confession. 

In Walder v. United States, supra, at 64, 
where extrinsic evidence otherwise inadmissible was 
admitted, the trial judge "carefully charged the jury 


that it was not to be used to determine whether the de- 


fendant had committed the crimes here charged, but solely 


SOO 


for the purpose of impeaching the defendant's credibility". 
Since the impeaching evidence in Walder was unrelated to 
tne indictment, there was less likelihood of prejudice to 
the defendant there than it is here, where the impeaching 
evidence constituted a confession to the very charges for 
which appellant was being tried. 

Similarly, in Lockley v. United States, 106 
U.S. App. D.C. 163, 165, n. 1, 270 F.2d 915, 917 n. 1 


(1959), where a written confession not otherwise inadmis- 


sible was offered and admitted for the sole purpose of 


avtacking the credibility of the defendant, the charge 
of the trial court not only "carefully limited the jurors 
to considering the written confession for impeachment 
purposes only", but "instructed them not to consider 
either admission [the written or oral confession] un- 
less they first found it to be voluntary". 

Equally important is the case of Stansbury v. 
United States, 219 F.2d 165, 167-168, 171-173 (1955). 
In that case the defendant was improperly cross-examined 
and impeached by the government with respect to extraneous 


matters. The United States Court of Appeals for the 


36. Jonnson v. United States, No. 18,243, decided 
October 15, 1964, slip Opinion, page 5. 


Pifth Circuit held that the jury should have been advised 
by the trial court on its own accord as to the limited 
effect of such evidence and that the failure of the trial 
court to do so was not harmless error. 

On the basis of the foregoing, the District 
Court's failure, even though not requested, to admonish 
or instruct the jury as to the limited effect of the 
oral confession, the admission of whicn was itself pre- 
judicial, certainly affected the substantial rights of 
appellant within the meaning of Rule 52 (b) of the 
Federal Rules of Criminal Procedure and presents an 


additional ground for reversal. 


CONCLUSION 


For the foregoing reasons, it is submitted 


that the convictions of appellant should be reversed. 


Respectfully submitted, 


Koh 


1707 H Street, N. W.. 
Washington, D. C. 20006 


storeys for Appellant 
(Appointed by this Court) 
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Tae Sixth Amencment, 

In all i al prosecutions, th 
accused shall enj oy the right... % 
have the Assiscance of Counsel for his 
defense. 


Title 2, District of Columbia Code (1961 ed.), 
§ 2202, provides: 
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District of Col 
pefore the Goscner 
Columoia and the United S 
sioner, in proceedings before the juvenile 
cours of wae District of Columbia, and in 
proceedings before the Comte se te on 
t 1e District of Columbia 
the courts arising 


11 from time to time 
courts and tribunals 
of nue Payers of 

by che Agency who 
oeete snments in 
Tne judges or 
officers of the several 
courts anaG tribunals may assign attormeys 
employec by the Agency to represent 


Fae 


+R OUNWNDA 


Oa 


indigents, such assignments to be upon 
a case-to-case basis, a group-of -cases 
pasis, or a time basis, as the assign- 
ing authority may prescribe. Each such 
court and tribunal will make every 
reasonable effort to provide assignnent 
of counsel as early in the pEece sire 
as practicable. 


tle 22, District of Columbia Code (1961 ed.) 
2204, provides: 


TL 
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Any person who, without the! consent 
of the owner, shall take, use, oper ave, 
or remove, or cause to be taken, usec, 
operated, or removed from a garage, stable 
or ovher buildings x from any place or 
locality on a public or private hignway, 
park, parkway, street, lot, field, in- 
closure, or space, an automopile Yr movor 
venicle, and operate or drive or’ cause 

the same to be operated or driven for nis 
own profit, use, or purpose shall be 
punished by a fine not exceecing one 
thousand dollars or imprisonment not 
exceeding five years, or both such fine 
and imprisonment. 


Rule 52(b), Federal Rules of Criminal Procecure, 
provides: 


(bo) Plain Error. Plain errors or 
defects affecting substantial rignts may 
be noticed al though they were not brought 
to the attention of the court. 
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QUESTION PRESENTED 


In the opinion of the appellee, the following question 
is presented: 
Were appellant’s admissions to the police admissible 
in the Government’s case in chief consistent with his Sixth 
Amendment right to the Assistance of Counsel? 
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United States Court of Appeals 


FoR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,669 


EARL R. CEPHUS, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged with three counts of unauthor- 
ized use of a vehicle (22 D.C. Code, § 2204) and one 
count of grand larceny (22 D.C. Code, § 2201) in a four- 
count indictment filed December 2, 1968. On April 30, 
1964 he was tried to a jury and subsequently convicted 
of two unauthorized use offenses. He was acquitted by 
the court on the other two counts of the indictment at 
the close of the Government’s case in chief. Appellant 
was sentenced to imprisonment for a term of twenty 
months to five years for each car theft, the sentences 
were imposed consecutively. 


(1) 


2 


The three cars, which were the subject of the indict- 
ment, were all allegedly stolen on October 30, 1963, from 
various automobile agency parking lots (Tr. 16-17, 36, 
43, Cf. Indictment). Appellant was arrested that same 
evening and taken before the United States Commissioner 
the following morning, October 31, 1963 (Tr. 124-125). 
The Commissioner’s notes of that proceeding, which are 
part of the instant record, indicate that a complaint was 
filed against appellant, sworn to by Detective Thomas J. 
Horrigan, charging Cephus with unauthorized use of a 
vehicle. (This charge was later embodied in count two of 
the indictment.) After being fully advised of his rights 
pursuant to Rule 5 of the Federal Rules of Criminal 
Procedure, appellant requested and obtained an immediate 
hearing on the complaint. The Commissioner, after tak- 
ing testimony, found that probable cause had been estab- 
lished and held appellant for the action of the grand jury 
setting a $1,000 bond. When appellant elected to proceed 
without counsel at the preliminary hearing there is noth- 
ing in the record to indicate that he was then a de facto 
indigent or appeared as such. Indeed, his affidavit to pro- 
ceed on appeal in forma pauperis, filed in the District 
Court on May 15, 1964, states that when arrested he had 
$100 on his person. 

While at the D. C. Jail pending indictment, appellant 
on November 17, 1963, filed a signed request with the 
jail officials to have an interview with Captain Williams 
of the Metropolitan Police Auto Squad (Tr. 157-159). 
(His purpose in requesting the interview was generally 
stated to concern a newspaper article referring to him 
(Tr. 169).) 

Orange C. Dickey, Supervisor, Classification Office, Dis- 
trict of Columbia Jail, notified Captain Williams of ap- 
pellant’s request on November 18, 1963 (Tr. 156, 160). 
That same day Williams accompanied by Detective Horri- 
gan' went to the jail and pursuant to procedure, filled 


1 Although the transcript reads, “Det. Thomas Oregan” (Tr. 
162), it is clear that Horrigan was intended. Volumes I and II of 
the transcript were prepared by different court reporters. 
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out a written request to see Cephus which the latter con- 
sented to (Tr. 162). 

Previously, on direct examination, appellant had denied 
the instant car thefts (Tr. 109-118). On cross-examina- 
tion the prosecutor sought to impeach him with certain 
statements made to Captain Williams at the jail on No- 
vember 18th. At that point the court excused the jury 
to hear testimony concerning the making of these state- 
ments (Tr. 114-115). Appellant denied having requested 
to see the police or having made any admissions to them 
(Tr. 115-116). Detective Horrigan testified that after he 
and Captain Williams arrived at the jail pursuant to 
appellant’s request, Cephus inquired of them whether it 
would be possible to plead guilty to misdemeanor charges 
rather than to felony indictments (Tr. 117-118). He also 
admitted taking all three cars. He was advised that the 
United States Attorney’s office would be contacted with 
reference to his request (Tr. 119). The court concluded 
that this testimony was admissible. 


The trial resumed and appellant, on cross-examination, 
again denied any prior admissions of guilt (Tr. 127-128). 
In rebuttal, Detective Horrigan testified about appellant’s 
inquiry concerning pleas to misdemeanor offenses and 
having admitted the car thefts when asked about them 
individually (Tr. 131-1382, 134). Captain Williams cor- 
roborated these admissions by Cephus (Tr. 166-168). 


CONSTITUTIONAL PROVISION AND STATUTE 
INVOLVED 


The Sixth Amendment to the United States Constitu- 
tion provides in pertinent part: 

In all criminal prosecutions, the accused shall en- 
joy the right ..., to have the Assistance of Counsel 
for his defence. 

Title 22, District of Columbia Code, Section 2204, pro- 
vides: 


4 


Any person who, without the consent of the owner, 
shall take, use, operate, or remove, or cause to be 
taken, used, operated, or removed from a garage, 
stable, or other building, or from any place or locality 
on a public or private highway, park, parkway, street, 
lot, field, inclosure, or space, an automobile or motor 
vehicle, and operate or drive or cause the same to 
be operated or driven for his own profit, use, or pur- 
pose shall be punished by a fine not exceeding one 
thousand dollars or imprisonment not exceeding five 
years, or both such fine and imprisonment. 


SUMMARY OF ARGUMENT 


Appellant was not denied the right to Counsel when 
he made admissions to the police at the jail some time 
after he had been advised of his rights by the Commis- 
sioner and had conducted his own preliminary hearing. 
The admissions were not the product of a conscious elici- 
tation of a confession from him but rather the result of 


his own conduct in requesting to see the police in order 
to arrange for pleas to misdemeanor offenses for his 
ear thefts rather than plead to felony indictments. Absent 
were a critical stage in the proceedings against him as 
that term is understood, or testimonial compulsion aimed 
at his self-incrimination. 


ARGUMENT 


Appellant was not denied the right to the Assistance of 
Counsel when he made admissions to the police. 


In limine, appellee conceives the issue to be whether 
appellant’s admissions at the D. C. Jail on November 18, 
1963 were admissible in the Government’s case in chief 
consistent with his Sixth Amendment right to the Assist- 
ance of Counsel. Cf. Johnson v. United States, —— U.S. 
App. D.C. , (No. 18244, October 15, 1964). 

It is clear that appellant or any defendant is entitled 
to counsel at every stage in the proceedings against him 
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Powell v. Alabama, 287 U.S. 45 (1982), and that this 
right is not contingent upon his request for legal advice. 
Carnley v. Cochran, 369 U.S. 506 (1962). This right, of 
course, can be waived when the accused intelligently de- 
cides to proceed without counsel. Moore v. Michigan, 355 
U.S. 155, 161 (1957). Cf. Johnson v. Zerbst, 304 US. 
458, 464 (1938). The Supreme Court has previously held 
that once the judicial process commences any formal stage 
in the proceedings can be a critical one requiring the 
presence of counsel lest an accused’s rights be irrevocably 
lost by his absence. Hamilton v. Alabama, 368 U.S. 52 
(1961) (Petitioner pleaded not guilty at arraignment 
without counsel. Held: A denial of the right to counsel 
because this stage in the proceedings was in fact critical, 
for petitioner lost the right to interpose certain defenses 
thereafter) ; White v. Maryland, 373 U.S. 59 (19638) (At 
the preliminary hearing petitioner pleaded guilty to the 
offense when unrepresented by counsel. Although the 
plea was later withdrawn, it was utilized as an admission 
against him at the trial. Held: A denial of the right to 
counsel because the preliminary hearing was a crucial 
proceeding as to this defendant). 

In Massiah v. United States, 877 U.S. 201 (1964), the 
Court apparently extended the logic of these cases to in- 
clude informal questioning of an accused: 


“Any secret interrogation of the defendant, .. ., 
without the protection afforded by the presence of 
counsel, contravenes the basic dictates of fairness in 
the conduct of criminal causes and the fundamental 
rights of persons charged with crime.” 377 US. at 
205. 


For Massiah, this interrogation aimed at eliciting his 
confession was in effect a critical stage in the proceedings 
against him which denied him his Sixth Amendment 
rights. Cf. Escobedo v. Illinois, 378 U.S. 478 (1964). In 
Massiah and Escobedo, “denial of counsel” emerges as 
the product of affirmative state action to procure con- 
fessions from uncounseled defendants once the right to 
counsel has attached. 
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“We hold that the petitioner was denied the basic 
protections of that guarantee when there was used 
against him at his trial evidence of his own incrim- 
inating words, which federal agents had deliberately 
elicited from him after he had been indicted and 
in the absence of his counsel.” Massiah v. United, 
States, supra, at 206. 

“Petitioner had become the accused, and the pur- 
pose of the interrogation was to ‘get him’ to confess 
his guilt despite his constitutional right not to do 
There is necessarily a direct relationship between 
the importance of a stage to the police in their quest 
for a confession and the criticalness of that stage to 
the accused in his need for legal advice.” Escobedo 
v. Illinois, supra at 485, 488. 


Accord: Queen v. United States, 335 F.2d 297 (D.C. Cir. 
1964) 


“In the present case also the convictions were ob- 


tained by use at trial of self-incriminating statements 
of the accused elicited by extra-judicial secret police 
interrogation prior to trial.” At 298. 


Ricks v. United States, 334 F.2d 964 (D.C. Cir. 1964) 


“Here Ricks was committed to jail pending the de- 
termination of probable cause, and the hearing there- 
on was continued solely for the purpose of granting 
him an opportunity to obtain counsel. But the police 
nipped this opportunity in the bud by virtually fol- 
lowing upon Ricks’ heels, from the Commissioner’s 
hearing room into the cellblock, to continue their in- 
terrogation.” At 969. (footnotes omitted) (Opinion 
rested on supervisory power of the Court to deter 
this conduct.) 


See also People v. Dorado, 40 Cal. R. 264, 394 P.2d 
952 (1964) (Rehearing granted). 

Thus, the touchstone in these cases is the quest for a 
confession by the police which makes the interrogative 
process critical to the accused in its thrust for his self- 
incrimination requiring the presence of counsel. Addi- 
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tionally, these opinions would also suggest a prophylactic 
aim. Since secret police interrogation can intrude at any 
time and thus engender a critical stage in the proceedings, 
as opposed to the known, formalized sequence of the ju- 
dicial process ¢.g., preliminary hearing, arraignment, etc., 
exclusion of a confession so obtained acts as a powerful 
deterrent to such ex parte conduct. However, absent this 
factor of affirmative police action in seeking a confession, 
the rule of the recent “denial of counsel” cases would not 
appear to be applicable. 

In (John) Jackson v. United States, 337 F. 2d 136 
(D.C. Cir. 1964), appellant on September 15, 1961, was 
arrested in New York City on a District of Columbia 
murder warrant. At 11 A.M. that same day he was pre- 
sented before a United States Commissioner and advised 
of his rights. The following day two Metropolitan Police 
Detectives went to New York to return appellant on a 
removal complaint. The arrived about 1:30 P.M. and 
after advising him that he did not have to speak to them 
appellant, without any prodding, confessed the crimes. 
This Court held (one judge dissenting) there was no 
denial of the right to counsel. Absent was a police pres- 
ence aimed at the conscious elicitation of a confession. 
The officers were lawfully there to remove appellant when 
he spontaneously confessed. On those facts the rule of 
Massiah’s case was held not to be controlling. 

Similarly, in the instant case, appellant was advised by 
the Commissioner that he need make no statement and 
that any statement he made could be used against him. 
Thereafter, he determined to act as his own counsel and 
attempted to secure misdemeanor dispositions for his 
crimes when he sought out Captain Williams.* (Although 


2 This Court can judicially notice certain facts about this appel- 
lant which appear in the records of this Court and the District 
Court. Brown v. Board of Education, 344 U.S. 1 (1952); Shafer v. 
Children’s Hosp. Soc. of Los Angeles, Cal., 105 U.S. App. D.C. 123, 
126, 265 F.2d 107, 110 (1959) ; Fletcher v. Evening Star Newspaper 
Co., 77 U.S. App. D.C. 99, 183 F.2d 395 (1942), cert. denied, 319 
U.S. 755 (1943) ; (Henry) Jackson v. United States, 336 F.2d 579, 
581 (D.C. Cir. 1964) (Opinion of Bazelon, C. J. wherein judicial 
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appellant at first denied making this request to see Wil- 
liams in emphatic terms (Tr. 115), after the Government 
moved into evidence the form he signed which contra- 
dicted his denial, the best he could muster was, “I don’t 
remember requesting to talk to the officers.” (Tr. 180). 
In light of this incontrovertible proof that he indeed 


notice is taken that in United States v. Prince, D.D.C. Crim. No. 
349-63 (1963) a successful insanity defense was grounded in 
drug addiction. See also note 2 at 581); Lopez v. Swope, 205 
F.2d 8 (9th Cir. 1953). 

Appellant is no stranger to the police or to the judicial process. 
A prior conviction for unauthorized use of a vehicle was reversed 
by this Court not so long ago. Cephus v. United States, 117 US. 
App. D.C. 15, 324 F.2d 893 (September 12, 1963). 

At trial, on cross-examination, appellant admitted pleading guilty 
to two counts of taking property without right in January 1962 
(Tr. 118, 114). 

In United States v. Cephus, D.D.C. Crim, No. 795-63, referred 
to in the instant record on appeal, appellant was charged with two 
vehicle offenses and petit larceny. On October 21, 1963, he was 
released on $300 bond and committed the instant offenses nine days 
later. He was acquitted of petit larceny and interstate transporta- 
tion of a stolen vehicle and the jury hung on unauthorized use of 
a vehicle on April 7, 1964. After his conviction herein the District 
Court granted the Government’s oral motion to dismiss the indict- 
ment on May 13, 1964. His extensive pro se pleadings in Crim. No. 
795-63, are relevant and should be noticed by this Court. 

One affidavit sworn to September 13, 1963, and filed with the 
District Court on September 17, 1963, is entitled, “Motion To Waive 
Right To Counsel”. Inter alia, he informs the court that he had 
been studying criminal procedure for over two years and has the 
knowledge and qualifications to defend himself. 

A second, sworn to September 26, 1963 and filed with the District 
Court on October 1, 1963 is entitled, “Motion For Re-Hearing Pur- 
suant to Rule 5A Of The F.R.C.P.” In it be bemoans the failure 
of the Government to sufficiently establish probable cause at his 
preliminary hearing. 

A third, sworn to March 17, 1964 and filed March 19, 1964, is 
entitled, “Motion to Suppress”. In it he claims that confessions 
were obtained from himself and a co-defendant in violation of 
the Mallory Rule. On page 2 of the affidavit he complains, “at no 
time during their detention at the precent [sic] was petitioner and 
Moore informed of their rights to silence or that the statements 
they made could be used against them.” (Although this affidavit 
follows the jail interview of November 18, 1963, it has relevance to 
his claim in September of having studied criminal procedure for 
over two years). No tabula rasa this appellant. 
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sought the interview, counsel now concedes that request 
(Br. 21-22) ). 

Until he sought out the police, the latter were appar- 
ently content to rely on evidence dehors any confession 
or admissions of Cephus’. No investigation was focused 
on him November 18, 19638, with the purpose of eliciting 
a confession, there was thus, no critical stage in the 
proceedings against him as that term is currently under- 
stood, nor was there any testimonial compulsion requiring 
the balance of counsel’s presence. Assuming that an in- 
choate right to counsel attached from the time of appel- 
lant’s preliminary hearing, compare Queen v. United 
States, supra, with Long v. United States, —— U.S. App. 
D.C. , (No. 18368, October 22, 1964), there was no 
denial of that right when he voluntarily made the ad- 
missions to the police after seeking them out. Appellant 
played with the proverbial fire and was singed, even 
Prometheus did not escape unscathed. Accord, Saunders 
v, United States, 114 U.S. App. D. C. 345, 316 F.2d 346 
(1968), cert. denied, 12 Led. 2d 299 (1964); Nance v. 
United States, 112 U.S. App. D.C. 38, 299 F.2d 122 
(1962). 

Further, the conduct of the police herein gives no rise 
for the need of a supervisory rule of exclusion, as their 
activities were not the sine qua non of appellant’s ad- 
missions. Fredricksen v. United States, 105 U.S. App. 
D.C. 262, 266 F.2d 463 (1959). 

The instant facts are not qualitatively different from 
the following hypotheticals which appellee submits would 
not have involved any denial of the right to the Assistance 
of Counsel. 


1. Appellant loudly exclaimed his guilt from the jail 
cell and this was overheard by a guard. 

2. Appellant noticed a guard standing outside his cell, 
called him over and related his guilt. 

3. Appellant sent a letter to Captain Williams contain- 
ing admissions of guilt. Compare (John) Jackson v. 
United States, supra, with People v. Meyer, 11 N.Y. 2d 
162 (1962). 
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CONCLUSION 


WHEREFORE, it is prayed that the judgment of the 
District Court be affirmed. 


Davin C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
Victor W. CAPUTY, 
ALLAN M. PALMER, 
Assistant United States Attorneys. 
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Finally, when appellee maintains that the 
riminating statements were not consciously elicited 
Dpellant by the police at a critical stage for 
che purpose of ‘obtaining a confession, it disregards 
or the very testimony on which it relies to sup- 
the convictions. 

Whatever the original purpose of the intver- 
view requested: by appellant, the record clearly dis- 
closes that the alleged oral confession was consciously 
elicited by the police during the course of their inter- 
rogation of appellant. On this point, the following 
cestimony of Detective Horrigan is most explicit: 

Q. Now, taking each automobile individ- 

ually, will you tell the Court and jury what 
if anything the defendant said concerning that? 
A. Well, we asked the defendant about the 
vrolet from Hicks Motor Company and he 


es 
sac 
Stated that he had taken it from the Hicks 
otor Company. 


Ck 
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We asked the defendant about the Ford 
from Haley's belonging to Mr. Bell, and he 
also admitted that. 


The written form which appell ant signed av the D. C. 
on November 17, 1963 and his testimony indicate 
he requested to see Captain Williams of the Auto 
about a newspaper article (II Tr. 159, 181). 

ne oe. of Detective Horrigan and Captain 
ms, however, it would appear that the interview 
ested by appellant for the purpose of inquir- 
the possibility of pleading guilty to mis- 
rather than felonies (I Tr. 118, 133; II Tr. 


© ch ire 


Q 
ct 
Ry » 


Pe] 
3 


Stput U 
3 » 


I 


ot 
ce) 


OSM VvVEMOL NP KP 


OS UV 
NO 9 
se] 
a 


@ 
Hy a bh 


POPS 


OVO DM 13,0 ty wp 


~~ 
. 


-7- 


Q. What did he say? That is 
clusion. What did he say? 
: A. He stated that he was on -ne scene 
and taking a tire out of the car when the 
police orficers approached. 


Q. Was there any statement made by the 
defendant as to whether he had taken that Ford? 


54 made by the defendant 


He was shown the sign 


Francis and nis stavemen 
“Thatts mine." 

Q. That's mine what? 

A. Well, I got the impression that ‘he 
admitted the theft. In other worgs, thav's 
one of the cars that I had taken. L/ (Under- 
scoring Supplied) 


Moreover, irrespective of appellee's ¢ 


above was conducted av am 
ad not previously received advice ot 
e Gid not have counsel present 


when he allegedly made the incriminating statements. 
o Oo 


advised by the police that anything he said to 
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importantly, 
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time had been charged formally with 


y one offense. However, after the extra-judicial 
é interrogation, he was indicted on four charges. 
the self-incriminating statements 


@ police were used to 


were elicited from 
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Queen and 
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held to be improperly admitted, so were appellant's 
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PETITION FOR REHEARING EN BANC 


On June 21, 1965, a division of this Court rendered 


its opinion affirming the convictions here under review, with 
one member of the division concurring and Judge Washington 
dissenting. Pursuant to Rule 26 of the Rules of this Court, 
appellant respectfully requests the Court to rehear and re- 
consider en banc the important question raised in this appeal 


regarding the admissibility of an uncounseled confession. 


«2-6 
Facts 


Appellant, an indigent, was arrested during the 
evening of October 30, 1963. On the following morning, he 
was brought before the United States Commissioner and charged 
with unauthorized use of one automobile. According to the 
record of the preliminary hearing, appellant was routinely 
notified of his rights under Rule 5, including his right to 
retain counsel. Nothing in the record suggests, however, 
that he was informed of his right to appointed counsel or 
that ne ever waived his right to counsel. With appellant's 
acquiescence, the preliminary hearing was conducted. At its 
conclusion, he was held for the action of the grand jury and 
committed to the District of Columbia Jail. 

Two and a half weeks later, on November 17, 1963, 
appellant made a written request at the D.C. Jail to see 
Captain Williams or one of his aides in the Auto Squad “about 
an article in the paper which involved me." The next day, 
after receiving word of the request, Captain Williams and 
Detective Horrigan went to see appellant and he consented to 
see them. According to the police officers, appellant was 


questioned, confronted with a witness statement and then 


admitted taking a Chrysler, a Chevrolet and a Ford, as well 


as a camera. In addition, he purportedly inquired, during 

the course of the 50-minute interview, as to his chances of 

pleading guilty to a misdemeanor rather than to felonies. 
At the time of the police interrogation, appellant 


oS 


was not represented by counsel nor had he received advice 

of counsel from the time of his arrest. Likewise, he was 
never warned by the two policemen that anything he said to 
them might be used against him. After the passage of more 
than two more weeks, on December 2, 1963, a four-count 
indictment was returned charging appellant with three counts 
of unauthorized use of a motor vehicle and one count of 
grand larceny. 

At the trial, the Government, evidently unsure of the 
admissibility of appellant's confession, did not rely on it 
as part of its case-in-chief. However, after appellant took 
the stand and denied taking the automobiles alleged in the 
indictment and denied on cross-examination making the incrin- 
inating statements attributed to hin, the Government offered 
the testimony of Captain Williams and Detective Horrigan. 
Following a hearing, out of the presence of the jury, the 
District Court, over objections, admitted the testimony of 
the police officers on rebuttal for impeachment purposes. 


While appellant's trial counsel failed to make a request, 


no admonition or instruction was given the jury by the 


District Court, either at the time of its admission or at 
the close of the trial, as to the limited effect of the 


alleged oral confession used for purposes of impeachment. 


ee ERED 


1. Counsel was not appointed for appellant until after 
arraignment on February 25, 1964 - nearly four months 
after arrest. 


rag ee 


After the conclusion of the trial, the jury returned 
2 


@ verdict of guilty on two counts of unauthorized use, ~ 
for which appellant was sentenced to imprisonment for a 
period of twenty months to five years on each count to run 
consecutively, for a total sentence of forty months to ten 


years. 


On this appeal, appellant urged reversal on two 
related grounds. Initially, he.contended that the incrin- 
inating statements elicited from him during the course of 
police interrogation, which wes conducted in the interval 
between the preliminary hearing and the return of the indicte 
ment when he was without the assistance of counsel, were 
inedmissible for impeachment purposes. In connection with 
this point, the Government conceded on oral argument that 
these statements were not properly admitted for impeachment 
if they were not admissible as part of the Government's case- 
in-chief. Secondly, appellant maintained that the trial 
court erred when it failed to admonish or instruct the jury, 
either at the time of admission or at the conclusion of the 
trial, as to the limited effect of the incriminating state- 
ments used for impeachment purposes, even though no request 


for such an admonition or instruction was made. 


2. The District Court entered a judgment of acquittal on one 
unauthorized use count and the grand larceny count at the 
close of the Government's case-in-chief. 


Soy 
Reasons For Rehearing En Banc 


Appellant submits that an en banc rehearing and 
reconsideration of this appeal is needed for the following 
reasons: 

1. The views expressed in the majority and concur- 
ring opinions by two members of the division assigned to 


this appeal with respect to the admissibility of aopellant's 


5 : as 4 i eer 
uncounseleé confession not only differ sharply from those 


shared by their dissenting colleague but are in conflict 
with the views in the majority opinions in Ricks v. United 
States, 118 U. S. App. D. C. 216, 334 F.2d 964 (1964); Queen 
United States, 118 U. S. App. D. C. 262, 335 F.2d 297 
and Johnson and Stewart v. United Stetes, U. S. 
>. D. C. ___, 344 F.2a 161 (1964). At the same time, the 
majority and concurring opinions in this case clash with the 
rationale of the exclusionary rule as enunciated by the 
Supreme Court in Massieh v. United States, 377 U. S. 201 
(1964) and Escobedo v. Illinois, 378 U. S. 478 (1964). 

In instances where differences of opinion have arisen 
among circuit court judges over an important legal issue, @ 
rehearing en banc is poth necessary and appropriate to 
resolve those differences. ~ Until the difference of 
opinion among the judges of this circuit is resolved with 


a T 


3. Western Pacific Railroad Cord. v. Western Pacific Rail- 
road CO., s45 U. S- 2u7, 200 n. 20 (1953). See also 
Concurring opinion of Justice Frankfurver, 345 U. S. at 
270-271. 


which the rule excluding un- 
counseled confessions is applied, decisions in indivi- 
such as appellant's and others similarly situated, 
che composition of the divisions of this Court 
which heer consider the appeals. 
Tae majority and concurring opinions, differing 
from the dissenting opinion and from recent 
ions of this Court in Ricks, 
supra, @lso will create 
uncertainty as to the future anplication of 
to the admissibility of uncounseled 
result, those initially concerned with 
the exclusionary rule in the administration 
criminal justice in the District of Columbia -- the police, 
the vrosecutors and the trial judges -- can no longer be 
sure when confessions and other incriminating statements 
obtained from accused persons in the absence of counsel fall 
within or are excepted from the coverage of that rule. 
The possibility of confusion and uncertainty is 
Gemonstrated in the first instance by the various interpre- 
laced upon the decisions in the Massiah and 
Esccbedo cases. From the majority and concurring opinions, 


iv would appear that the exclusionary principle established 


oy the Supreme Court in those cases i applicable only to 
+/ 


cases oF an exact factual likeness. ~ On the other hand, 


a 
4, jority op., dD. 3; concurring op., p. 6-7. 
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